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SCOPE 



A critical analysis of the requirements lor an 
international regime of space law concerning itself 
specifically with wo areas of space exploration most 
urgently requiring agreement: that of liability for 

damages caused by space vehicles, or parts thereof, 
landing in countries other than that of the launching 
state; and appropriate international rules regarding 
the recovery and return to the launching state of 
space vehicles and personnel. 

This analysis includes a development of the sources 
of international law and the uses to which such 
sources nay be applied to the uwo areas mentioned 
above. It also includes an examination of air and 
sea law as a valuable analogy for the development of 
the law of outer space. 
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CHAPTER I 



INTRODUCTION 

Along wi Hi the space age have come the space prob- 
lems -- where is space? who controls it? what is the 
law out there? do we already have a set of rules 
governing outer space? and a myriad of other questions, 
some with answers, some without answers, some answered 
by more questions. This paper will attempt to reveal 
the accomplishments that have been made so far in de- 
fining space, our progress in setting forth some rules 
of the road, and several proposed solutions to some 
pressing problems we now face in the field of space re- 
search . 

In a recent speech given oy Colonel John Glenn."^ 
USKC (ret.), he reportedly voiced his dislike for the 
term "space race," which indicated to him that the Ameri 
cans were engaged in some kina of a gigantic dra.g race 
with the Russians. In a sense. Colonel Glenn 1 s opinion 
notwithstanding, the element of a drag race is with ns 
in our never ending search for answers to what is in 
space. The big difference being — when you are in a 

1. The Daily Progress (Charlottesville, Va.) 

Dec. 19, 1964, p. 4, col. 7- 
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drag race of the ordinary sore, the ruies of the race 
are clearly defined before the race begins . Unfortu- 
nately, our race and our rules are progressing in juxta- 
position to each other, and at times, at least, it ap- 
pears that the relative standings of the participants 
are much more discernable than are the rules under which 
the race is being conducted. 

To draw an analogy between a game ana the serious 
business of space exploration and the laws governing the 
same is not an attempt to minimize the deadly conse- 
quences which may result from an oversimplification of 
the need for international agreements relating to space 
research. ¥e are dealing with a subject matter upon 
which may easily hinge tns future of generations, or the 

lack of any future at all. As far back as 1902, attempts 

2 

were being made to define space, and the rights thereto, 
long before the average man couxcl envision what every 
modern day child accepts as normal, the orbiting of 
space vehicles around the earth with successful regu- 
larity . 

It will not be within the purpose of this paper to 
discuss all or even many of the problems which have 
arisen as the age of space unfolds; but, raker, to limit 



2. Institute of International Law, Brussels, 1902. 
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i u to a uiscussion of jwg facets of our present partici- 
pation in space exploration which need more definitive 
agreement; the development of law in ocher fields which 
may assist in reaching such agreement; and what progress 
has been made up to the present time. The first is a 
need for rules or laws governing liability for damages 
caused by space vehicles and devices, and, second, a 
neea for agreement among states concerning the rescue of 
astronauts and space ships in the event of accident or 
emergency landing in territory not under the control of 
the launching state -- at first blush, two simple enough 
areas to discuss. However, an understanding of the 
background attendant to such problems, and what has led 
up to the realization for these needs, will necessarily 
be discussed before these cwo subjects can be explored. 

The exploration of outer space will continue to 
captivate the minds and imagination of men for many 
years. Progress which will be meaningful and beneficial 
to ail mankind can be realized if a cordon of interna- 
tional cooperation can be maintained. The threshold of 
a cooperative climate in space activity has finally been 
transcended; however, the progression must continue if 
we are to attain the high goals to which this country 
has always aspired. Have no doubt, this will not be a 
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sample task in an age where we are demanding tomorrow 

what was unheard of yesterday and where the passage 

between the two is Tilled with so many unknowns. The 

late President John F. Kennedy once said, Tt . . . For 

we meet in an hour of hope and Tear; in an age of both 

knowledge and ignorance. The greater our knowledge in- 

3 

creases, the greater our ignorance unfolas . " Incredible 
headway has been made by this country and o thers since 
Colonel Glenn completed his Flight into space m Febru- 
ary 1962 . What seemed like impossible predictions con- 
cerning space exploration a short time ago have become 
realities, leading to the world space of today being* 

4 

the space of "infinite possibilities . ,T 

The celerity with which science is forging ahead in 
space technology requires a need for negotiating specific 
areas of agreement in this field among par ticipating 
states. The United States, as of now, is participating 
with more than forty countries on cooperative adventures 
in the space field. But it has been suggested that some 

3. N.Y. Times, Sept. 17, 1962, p. 1 6, col. 4 (city 

ed « ) . 

4. Nekolo jevic, World Community and World Space , 
32/33 Ybk . , As s ! n of Attenclers and Alumni of the Hague 
Academy of Int 1 1 L. Ip2 ( 1962 / 63 )* 
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of these adventures, and sene uf oiiese areas, nay be 
easier of achievement if the forum of the United Nations 
were ucilized for multilateral agreements. What has 
been and what is being accomplished to this end will be 
discussed later. 

Whoever said, "As long as we keep talking, we won 1 t 
be shooting, n put down in a very few words what in has 
taken volumes to convey through the years. And it does 
not miss the nark by much. 1 an not saying that agree- 
ment on the two problem areas which I am posing here, if 
not arrived at soon, will result in pieces incapable of 
being put back together again, but I am saying that they 
are just two among many where negotiation and coopera- 
tion will eventually lead us away from the fear of 
creating pieces at all. At the annual meeting of the 
American Bar Association an 1958, Past President Rhyne 
said in his aadress on ’’World Peace Through Law”: 

We live at the turning point m the history 
of civilization. . . . As w r e listen to the 

roar of current history it is absolutely 
clear that mankind -- men and nations and 
races — must learn to live together or else 
see civilization as we know it perish. . . . 

The atomic and hydrogen bombs, the IC3M ! s, 
the Sputniks, the Explorers and Vanguards 



5- Gardner, Outer Space: ^he Atmospheric Sciences 

and U.S. Policy , ^7 Bep't State Bull. 1214 ( 1962 ); 499. 
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.xave attuned the world co u±x overwhelming 
desire for peace. 0 

As far back as 1 95 ^ 3 Mr. John Cobb Cooper made the 
statement : 

Today neither lawyers nor governments are 
prepared to state the legal flight rules 
applicable to presently operating rockets 
and planned satellites. For the second 
time in the present century science and 
engineering have far outstripped the law. ' 

Have we progressed much further in ten years 9 or is the 

law still "outstripped”? There is little doubt that 

our direction is good, but our destination remains afar. 



6. Quoted in Cooper 3 in: '-.cJ e of Law in Outer Space 

47 A.B.A.J., 23 (l96l). 

7 . An address made by John Cobb Cooper be Tore the 

Am. Soc'y of Int’l L., April 2 6 , 195^- 
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CHAPTER II 



INTERNATIONAL LAN - NLERE DO-b IT COME FROM? 

In discussing outer space and the laws which should 
apply thereto, we ausi; Fix's t take c„ look at the means by 
which these laws could be Formulated. This necessarily 
takes us into the realm of international law. Interna- 
tional lav/, or, as it has sometimes been called, the 
"lav/ of nations," has been deFined as that body of rules 
and limitations which the sovereign states of the civi- 
lized world agree to observe in their intercourse with 

g 

each other. At present there are 120 of these sove- 
reign states, ll4 of which the United States recognizes; 
only a small percentage ox them are directly concerned 
with regulations regarding space and spacecraft law. 

But it would be safe to assume that many, if not all, 
who have no direct interest are indirectly concerned 
because the launching of space vehicles can affect any 
country. In recent years, the machinery has been set 
up whereby even the smallest state, with the least in- 
direct concern in these matters, can stay abreast of 
negotiations and take part in discussions on the subject 

8. Davis, Elements ox International Lav/ 2 (l903). 
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through the United Nations CoimRI otee on the Peaceful use 
oi Ourer Space. ^ 

The need for these rules and limitations on an in- 
ternational basis is nor totally analogous to the same 
need or reason as exist for domestic laws. ¥ith do- 
mestic lavs, sanctions imposed by the state are deterents 
to unlawful acts. Punishment for the violation of law 
is quite distinctive from the reason or virtue of law 
itself. In the case of international law. while its 
sanctions have been inaaequare, nevertheless it has been 
generally respected and applied in long periods of peace. 
Its basic sanction has been simply and effectively the 
desire for reciprocity and the fear of retaliation. 
Although the absence of effective sanctions has never 
been strongly denied, there is evidence of overwhelming 
acknowledgment of the existence of international law as 
an obligation upon the States. One writer said: 

States may defend their conduct in all sorts 
of other ways, by denying that the rule they 
are alleged to have broken is a rule of law. 
and by other excuses more or less sincerely 
believed in as the case may be; but they do 
not use the explanation which wouia obviously 
be the natural one if there were any doubt 
that international taw has a real existence 
a.nd that they are bound by it.^® 



9 . Thi s 
1472 (XIV) on 
committee and 



committee was established by l 
Dec. 12, 1959* For a discussion 
its accomplishment s , see Ch. VI, 



( 1 ) 



10. Brierly, The Outlook 



N . Re s . 
of this 
infra . 

International ^aw 405 



SOJ&CiSS OF INTERNATIONAL nAU 



There is some divergence among writers as ro the 

sources of law, bur there is also agreement among 
1 2 

them. ~ Article 38 of the Srarute of the Interna- 
r» 1 3 

rxonal Court of Justice' directs the court, in deciding 

questions of international law, to apply: 

a. international conventions , whether general or 
particular, establishing rules expressly 
recognized by uhc contesting states; 

b. international customs, as evidence of a gene- 
ral practice accepcecl in law; 



c. the general principles of law recognized by- 
civilized nations ; 

14 

a. subject to the provisions of Article 59? 

judicial decisions and the teachings of the 
most highly qualifieo publicists of the 
various nations, as subsidiary means Tor the 
de termination of rules of law .... 



11. See Brierly, The j^av of lations 59-56 (6th 
ea. , 1963 ); and I Oppenheirn International Law 2k 
( 7^11 ea. ? Lauterpacht 19^8). 

12. Cf. case of Lubeck v. Me ckl enhur g - S chwer in 

( 187 ^) quoted in parr in I Iluckv/orth. Digest of Inter- 
national Law 15 (l$)kO) v T.herc the court said: “Unity 

by no means prevails in Che literature as to not/ in- 
ternational law originates. in general, agreement and 
customary law are named as the sources of international 
1 aw . TI 

13* For a complete text of tile Stature of the In- 
ternational Court of Jusrice, see 19^-6/47 Ybk . of U.N. 

84-3 (1946-7). 

14. Art. 59 states that a aecision of the court 
has no binding force except between the parties and in 
respect of that particular case. 
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TI ic soui’Ct:. oT in'otjr; uxional law ana xheir possiole 
application to a legal ragi::o lor outer space should be 
examined before a comparison is made between the more 
established areas of international law and that of the 
law in outer space. 

1 . Custom 

Customary Imernati •• ial law is the end result 
of a tediously slow process of development by acts, and 
omissions, commix ted by states in the same manner over a 
long period of time. Obviously, th is cannot happen over 
night, but rather a trial and error approach to proced- 
ures and practices found to be the most favorable manner 
in which to carry out a particular act. This cannot be 
done in a vacuum, however ^ because, in order for a 
particular practice to become custom within the interna- 
tional sphere, most of the civilized nations must also 
find .his particular act h be .he best means to ac- 
complish whatever is desirea. lx can be nurtured, for 
instance, by a state locking back to approved precedents 
for justification of a particular mode of procedure 
which is being criticized by another state. ^-5 There 
mast be some evidence of habitual practice before it 

15- Davis, op. cit . supra note 8, at 23 • 
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ca u oe corisiuered customary.. In n dispute between tne 
government of Columbia and PerUj the International Court 
of Justice stated: 



The par 'ey that rclius on a custom . . 

must prove that Uus custom is estab- 
lished in such a manner that it h^s bep^ 
come binding on the other party. . , ^ 

Mr. Justice Cray, speaking for the U. S. Supreme 

Court 3 in a case concerning Che condemning of fishing 

vessels and their cargoes as prizes of war, stated: 

. By ancient usage among civilized 
nations, beginning centuries ago. and 
gradually ripening in Co a rule ox" inter- 
national law s coc^st fishing vessels 3 
have been r oc ogui zed ^s exempt. . . . It 

is therefore worth thr while to crace the 
history of the rx. a , from the earliest 
accessible source.- ; through the increas- 
ing recognition of it. . . to what we 

may now justly consider as its final 
establishment in our own country and 
generally throughout the civilized 
world . ...1? 



Customary law has been likened to the formation 
^ . 18 

o- a xootpath. The difficulty, which becomes a prob- 

lem of fact, is in determining die point at which it can 
be said that it is a path for many and ceased to be a 
mere trail for only a few. I believe the best answer 



1 6 



17. 

18 . 

(6th ed. 



Asylum Case (l950 ) 5 I.C.v 
The Paquette Kabana, 175 
I Wallcer, Pitt Corbett’s 
1946). 



'. Rep. 266. 

u.s. 677 (1900). 

Cases on Int 1 1 L. 
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i! wlienever v duu c*s soon as, a line of 

international conduct frccucnily adopted by Sia*ces is 

considered legally obligatory or legally right* the 

rule which may be abstracted iron sucn conduct is a 

19 

rule of customary international law. " 

Every custom nrasu originate in some single act 
however* it could never be es.ablish.ed by some exten- 
sive claim being made by a single state* e . g . * enormous 
listing rignts of a certain coastal state. 



A most descriptive example of how certain prac 

tices of states ripen into customary international law 

21 

is the development of the law of the sea ; which has 
its roots in history, and through customary usage has 
become the law among nations. Here* the means by which 
a practice becomes custom has been dealt with for cen- 
turies. In 1871 : Mr. Justice Story in delivering an 
opinion concerning a collision at sea between an Ameri- 
can ship and a British steamer, stated: 

Undoubtedly* no single nation can change 
the law of the sea. l-Hat raw is of uni- 
versal obligation* and no statute of one 



19. kacffiboon, Custcsar^ International Law and Ac - 

J — * — y V 

quiescenc e 7 33 Brit. Yb . Int ? 1 L . 4 2 ' v 1957 J • 

20. 1 TJhiteman, Digest cf International Law 83 

(1963) • 

21. To be discussed in more ae call in Ch. XXX A 
infra . 
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or two nations can cr^ai obligations for 
tlie world. Like ail the laws of nations, 
it rests upon the common consent of civi- 
lized communities. It Is of force, not 
because it was prescribed by any superior 
power, but because it has been generally 
accepted as a rule of conduct. . . .22 

Do we have customary int ernational law applica- 
ble to outer space? Yes and no. There are varying 
theories on this matter. The reason lor my equivocal 
answer is that generally there is some customary law 
that has developed within the international sphere which 
can be applied to our need lor outer space law; however, 
what we do have is not specilically applicable -- a 
legitimate tailoring may be Iraught with numerous pi t- 
lalls — although we may draw from existing rules of 
international law to answer some questions pertaining to 
outer space. 

There is no reason to assume that once a state 
launches a citizen into outer space all the customary 
international rules ol conduce which that state, and 
others, have abided by lor decades suddenly cease to 
exist as wo him, or to the state, because ol the launch. 
Aw the present time, the best means to ascertain rights 
and obligations in outer space, i.e., treaties, are not 

22. The Scotia, 8l U.S. 170, 187 ( 1871 ). 
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available , but civixiz a .xatiuus uls'L roiy on the manner 
in which they conducxsc themselves on earth in order to 
bring some semblance of order to our ventures in outer 

23 

s P aCe * It has been said that there is no law in outer 

space. This can be agreed to if a qualification is made 
that specific laws do not exist. The space age has not 
been with us long enough to "create,," through usage , 
customary rules of international law regarding outer 
space. Our experiences have not been great enough to 
formulate laws as such 3 but experiences drawn, from nor- 
mal intercourse among nations can surely give guidelines 
and limits by which the formulation of outer space law 
can emerge. However, when we speak of space law as 
such we are not speaking of some of the tools that can 
be utilized to effect it. Many analogies have been drawn 
between the formulation of law for outer space and the 

2k 

law of the sea. As mentioned, there is no doubt that 

some aspects of the- law of the sea can be put to excellent 



23 * See Tafiee , Reliance T Jnor. International Custom 
d id G-ener al Principles i n the G - rowtu of Space Law . Mil . 
L, Rev. 5 167 -SO (April 6 3 ") • 

24. Sec? Williams, The La~u o ' the Sea: A Parallel 
for Snacc haw . Mil. L. Rev, _ 155 ~7 2 ( Oc 1 7 63 ); Hard. 

Projecting the Law of the S ea into the Law of Outer 
face , JAG J., 3-8 (Mar. 1957). 



use, bu'o we carUxO c axYor* m ’’i'.A.ury of al^o wing syoace 
law r to develop at the tcroois, pace that the law of 
the sea was allowed. 

Cohen stated, in his tool: Law and Politics in 

Space : 

While man crossa . the oceans could 
afford the luxury of rro or three 
hundred years to aoie rcaiees of the 
high seas . . . aid yet produce in con- 

sequence only live or ix principles -- 
widely accepted, flexiilo and reao on- 
able in the-i-r etforcoa Xl : ty — no such 
leisurely pace xo ava: abio to man ex- 
ploring space . . . 

However, a case can be s tat ea for the cevelopment of at 
least an embryonic customary international law (by si- 
lence?) pertaining to outer space . Russia and the Uni- 
ted States have been orbiting non and/or vehicles in 
outer space for almost erght years . In all that time, 
although the United States has widely publicized each 
planned launch into space, neither nation has asked per- 
mission of the other , or of anyone. Neither country has 
objected to such launching, nor has any nation voiced 
disapproval concerning a po^sihl^ violation ox' sovereign 
air space, in ascent or uesc c n: of the space vehicle. 



25 • Cohen, Lav and Policies 
26. Metro , United Nations - 
World 163 (i960). 



in Space 
hope for 



13 (1964) . 

a Divided 
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tions. !T X hold oOxie reservations as to the establish- 

ment oi a customary rule of lav, in such a short time; 
novever, I do believe that the conclusion reached is 3 
and will continue to be. valid — but for ocher reasons. 

Although the united Nations will be discussed 
in a later chapter, it would be v or chy oi note here to 
mention that resolutions have boon made , and agreed to 
by many nations, that outer space will be governed by 

23 

international law. ^ Under bun^tely, these resolutions 
lack definitive language ? making the task more difficult 
and resulting in meeting yours eld coming around, so to 
speak -- but it is a beginning. 

Surely the established customary international 



lav/ concept of a nation's right to 



to be los 


t in 


space. Tbs cues 


tiCtLS 


statement 


are „ 


however j no't as 


easy 


questions 


are 


to ask . Aanira ^ 


¥arc 
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cate General of the kavy , opined x 



self-defense is not 
attendant to such a 
answer as the 
? former Judge Advo- 
that a system of rules 



27 • Jaffoe or . ci,, -a no 23 ? at 172 . 

28. The various resold , tour thick, have oeen passed 
me discussed in Ch. VX, ~ n da . 

29 * lard, supra note 24. 



COU.X.U. be formulated x?i xoa^ x/i ti\ a nation’ s 

defense requirements . _u Aris as a subject for 

uegobation ana discussion auong nations . 

In light of xvhat has been said, it is concluded 

thar there is some international lax/ pertaining to outer 

space, but as Jaffee scares. 11 The drafting and adoption 

ox a comprehensive code of space lax/ would not seem to 

30 

be required to secure these rules, . . . n Neverthe- 

less, is this actually enough? Relying on general , ac- 
cepted principles of customary international lax/ can be 
very helpful if the members of die international family 
are fortunate enough to be confronted only x/ith general, 
accepted differences concerning oucer space between 
them, It seems that civn.-iza cion can ill afford no wait 
for a body of customary lav no develop on an incidenc- 
by-inciderrc basis, xvhiic, nil the ‘cine, science is 
talcing not a slow, methodical growing pace, but is ad- 
vancing at breakneck speed. 



3 1 

Numerous questions arise, and x/i II continue 
to do ;=,o, and the body of customary international lax/ 



30. Jaffee, supra note 23 y at 177- 

31. See Gall ox/ay y Preface to Space Lax/ - A Syrapcs- 
iu;, Prepared for the Special Committee on Space and 
Astronautics, hh S. Senate, 85^ Cong., 2d S e s s . , fee. 21, 
895S, p. VII /hereinafter ciled as 1958 Symposium/. 
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will no o s'cij- lice co dxi ju er ,ti e s e q u o s ixons . 

Also 3 the risks involved in relying on such customs in 

applying them 10 an entirely ifrreign area can be 

, 32 
great . ^ 

2 . International Conventions - Treaties 

International Ian has become an indispensable 

body of rules necessary for ti.t- continuation of society 

as we know it today. This has ocen brought about; by the 

requirement that nations continue unhampered contact 

with each other. Along with the increasing necessity 

of interdependency of states to each other has come the 

increase of development for International regulation. 

Earlier in our history wo couxQ rely on the slow process 

of customary international 1m to develop , but advance- 

33 

ments have required a speedier process of law-making. 

The speedier process found hi. he on the increasing utili- 
zation of multilateral conventions and treaties. 

Like customary international law, the formula- 
tion of' and agreement co conventions and treaties can be 
a sluggish process. Regardless of the slowness of this 



32. See Becker, bn 1 tea S\ t~cs Foreign Poli c y and the 
Dove' o ament of Law lor Ca ~ S • „c 3 » JAG J . , 4 ( Eeb4 1959 J * 
33- Starke, An Introduction to International Law, 
12-13 (5 t; - ed. 1963). 
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process ; i:o^t;verj uhe resux^ is reacheu by active par*- 
cicipation of s races in negotiation. 

Although tire term " treacy" is sometimes con- 
sidered to deal only with political relations and the 
term "conventions" more often applied to multilateral 
agreements, lor tire purpose of this paper no such 
distinction between the cerms will be made. A more for- 
mal and satisfactory definition of a treaty is one pro- 
mulgated in the Draft Convention on the Law of Treaties, 
which reads as follows: 

A treaty is a formal instrument of 
agreement by which two or more states 
establish or seel: to establish a re- 
lation under international law between 
themselves .... 

Treaties are usually categorized as being of 

two types: The 11 law-making” treaty and the "treaty con- 

35 

tract." The "law-malcinj" treaty is one which repre- 

sents the agreement of a -Large majority of nations, 
binding themselves to certain rules of conduct, such as 
the Geneva Conventions, whereas the "treaty contract" is 
normally a treaty, negotiated between two, or a few, coun 

o g 

tries regarding an area of s social interests Sven 



34. Draft Convention on oho Law of Treaties, Art. 1 
(a), 29 Air.. J. In t 1 1 L. ( Supp ) 693 , 636 (1935)- 
35- Starke, on. cit. supra , tote 33 > at 37 . 

36 . Starke. Treaties as a Source of International 
Law, 23 Brit. Yt> . Int ' 1 L. . 341-46 (1946) . 



•,llO ','h. , 



cl u o^ie prtoc.i 



im ? a. y :wo grcdu powers of 
the vorla are capable of ;'kb launchings of space ve- 
hicles, it would seen that any agreements nego ciated 
regarding outer space wcula be of special interest to 
all nations. 1/i th the United Nations available to nost 
of the world 1 s civilized nations lor discussion and 
negotiation, an emphasis should be placed on directing 
all efforts for multilateral n lav -mailing u treaties to 
result regarding law ana outer space. Outer space and 
the regulation thereof can surely not be characterized 
as of interest to only a limited number of states by 
virtue of its subject matter. 

This is not to say that a treaty concluded be- 
eween only a few states coala not be of a " law-malting n 
type, because it could be. It has been suggested that 
the difference would be in the end result. A "law-making” 
treaty between only a few states would result in "particu- 
lar" international law, whereas a t; law-naleing ,r treaty, 
with a majority of states of the international community 
being parties, would result in "general" international 
lawh / Tnere will always be a place and circumstance 
for tne use of the ‘‘treaty contract,” but with the world 
continuing to become smaller and smaller, the number of 

37- I Oppenheim International Law 28 (8 th ed. 
Lauterpacht 1955 ) • 

o ; 



3 



raly beco*n. 



j.ar b ^r cl-uu 



:, ±av;-iaaking !f urea. ties will i.bueo.a 



-Larger 



Another term used so describe the treaty of 




term. ^ 



However , even a cursory examination of the ma- 



chinery available to interns atonal law reveals the in- 
adequacies attendant to a generally complete acceptance 



in the descriptive rather than as a strict legal term s 
little confusion can result. 



afford to wait for practices regarding the space age to 
develop to the point of having a regime of outer space 
law. Treaty making therefore nas become an attractive 
vehicle by which regulations can be agreed to in clear 
and coherent form. It is an accepted principle that 
treaties, app led to the parties thereto, may modify ? 

nullify or contradict any rule of cus cornary international 

38 . See Xote, Bishop. International Law jU (2d ed . 



of the term 
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As long as the term T: law-making ” is used 



It has been men toner! that the world can ill 




40. 

19 * 2 ) . 



law, and will supersede c o ^ry raw in result* 

However, the most important use, I o oli eve- , that can be 

made of die multilateral agreement at present is to 

clarify oerns. and decide specific regulations and 

terms of reference regarding outer space . In this 

sphere, I do not believe we need concern ourselves with 

nullification, contradiciticn or modification because so 

little refers specifically to outer space. In regard tc 

already established customary in cernational law. if 

rights already exist concerning a particular subject mat 

42 

ter 2 no treaty need be resorted to. 

hi til the United Nations, the international com 
nunity has been fortunate to have developed a forum 
ideally suited for the formulation and adoption of mul- 
tilateral agreements concerning the various ills of the 
world. I would like to suggest that upon further refine 
lent of the forum a substantial body of law regarding 
outer space can be forthcoming. Tne reason that there 
is a need for all the world to agree is because all the 
world is affected by the advances being made in outer 
space. In treaty -making, the maxim Pacta Tertiis nec 

kl. The S. S. Uimbeluon.- P.C.I.J. ser A, No. 1, 15 

(1923) . 

42. I Hackworth, supra note 12, at 21. 
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. . u J>ro mnt J xs vc uaOiisnea. This maxim 

can only be 1 defeated 1 oy tl elimination of any "third 
stages" to conventions regarding law in outer space. 
Progress “cowards this goax is, and will continue to be, 
slow; however, it is mandatory. Contractual, bilateral 
agreements for cooperative ventures in outer space are 

44 

concluded between the Unitea States and forty countries, 
which is a beginning to this proposed goal. 

In suggesting chat int ernational conventions 
are the means by which so*t- sc . dance of order can be 
established -regarding outer space, and laws applicable 
to it, I must necessarily re Jr rather heavily upon one 
of the most ancient rules of international law, the 
sanctity of treaty obligations. Although all nations 
agree that treaties muse be adhered to, why they have 
binding force is subject \,o innumerable replies, with 
none being too satisfactory. deviously, regardless of 
the wide acceptance a rule .nay have, it is capable of 
breach by any country at uny tine. If a party of an 
agreement believes that by ignoring a generally accepted 
rule its immediate advantage will oe greater than its 



4 3 • Which means generally that thira parties re- 
ceive neither rights nor Circles from a treacy. 

44. Gardner, supra note 5* at 4 9o. 
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'interest m he rul. it e. i — auu _l t can gee away witn 
it — the rule oi lave \ra lai.i to pieces. This normally 
occurs during a period oT crisis, but even our sophisti- 
cated system of municipal laiv "Tails to pieces” at times. 
To point to this as a question of wed enforcement of 
international law is, 1 believe, co beg the entire prob- 
lem. This small inutility, however, should not deter 
any nation fro m negotiating Tor possible solutions to 
problems confronting the Tani j_y of nations . The United 
States has taken the initiative in showing its willing- 
ness to do just that. Tins us epitomized in a state- 

45 

men t made by President uohnson on April 20, 19o^ , when 

he said: 

Our position is e l.at 'We will discuss 
any problem, we will. 11 s ten to any pro- 
posal, we will pursue any agreement, we 
will take any action whach mighc lessen 
the chance of war vititott sacrificing 
the interests of our allies or our abili- 
ty to defend the a j lance against attack. 

In other words, our guard is up, but 
one hand is out .... 

As early as 1 9 5 Pepin observed that unless 
seme International agreement, u vis entered into, ctere 
existed nc legal rule to prevoJit a state iron enacting 
regulations co control the circulation of spacecraft 



45* Address by President Lyndon B. Johnson before 
the Assoc. Press, April 20, 19 6 s, 50 Bep : t State Bull. 

1293 (1964); 728. 



abovb i s territory ai. k . its soverei^uoy onx- 

lateraily upwards ; because no upper limits had been 

fixed in any international coavention,^ Although tile 

nations of the world have cone to some generalized 

l7 

views regarding space. ' ' what Pepin stated remains, for 
the no st part, true today. 

The need lor completed agreements concerning 
a multitude of unanswered aspects of our ventures in 
outer space has long existed. The machinery which pre- 
vails for our use in adopting international law to these 

new conditions lies in the intelligent use of multi- 

48 

nation agreement. 

3 . G enera . Principles of Law 

The use of general principles of law as a source 
of international law is the practice of considering the 
general principles of mnnicipa^ jurisprudence as they may 
apply to relations of bX’cas, It is only natural that 
municipal law is more developed ifaan international law 
ana can be used as a storehouse of principles upon whicn 
in c erliu. uons.j- tribunals may arav. ^ Altnough 

48. Pepin, Sp^cc F> : >o,ra f / ^ Proceedings, American 

Society of In hrua tiona* 2.-5~3 5 (1953)* 

47. Refer to chap car cm f - . Rh, infra . 

48. Brierlyy Tne Lm. of . .mens 59~60 ("p^ ed . j_954). 

49 . Mahajan, Inter ia tionui Law 68 (4 wil ed . 1963 ). 
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Voix Scnuschnigg c general principles are 

repeatedly referred to inuopendentl)'*' in the practice of 

i.:oaem international adjudication, for the most part in 

arbitration awards, it has been suggested by at least 

one author that they are used by courts of international 

51 

justice very sparingly because they are little needed. 

Several examples of the use of general princi- 
ples of law being used by an international judicial body 
when the decisions c culd not b e based on any formulated 

rule or evidence of customary lay are the Cor f u Chann e 1 

r 52 53 

Q- ase ana the Cliozov Factory Case . 

Although the use of general principles of law 
is valuable in assisting international tribunals to ad- 
judicate claims, I do not believe it extremely important 
to the law as applied to outer space, as such. However, 

I do believe these principles can be extremely valuable 
as a foundation upon which to base negotiations. Malagan 
gave as the reason for using general principles in in- 
ternational lay was because * ... a principle which is 
found co be generally accepted by civilized legal systems 



50. Von Schuschnigg., international Law: An intro- 
duction to the Law of Pcac-o (1959)- 

51. Briggs, The Law of nations 48 (2d ed . 1952). 

52. I.C. J. Rep. , 4 (1949 ) . 

53- P.C.I.J., ser. A, Xo . 9, 31 (i929). 
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can be assarted to be si col... 'i.c, j_i_e £.3 co be ry uo 

the maintenance? of justice, - .or any system. . . . l! ^* v 

Tnis foundation vcild locossarily be rather 
elementary, bur to begin calks with agreement on some 
point is usually beneficial in ar.y type of negotiation. 

4 . Judicial Decliic ^ e i^. inters ; Uorks 

There are so.x vuo eensiuor judicial decisions 
and works of writers as only nilnucc of what interna- 
tional law iSj as opposed no being a source of interna- 
tional laWj but I believe ‘be; oTould oe considered 
sources. It lias been surges red by frofassor 3r:Lggs that, 
in order to add clarity and pirn oisi on to a discussion of 
the sources of international law. to employ the term in 
a formal sense as indicating me fnocs or procedures by 

which international law if crouton would be more desir- 
es ^ 

able. J T'Jhen considered in this respect, judicial deci- 
sions and wr iters 1 works can hardly be considered only 
evidentiary in nature. 

As expressed in Article 38 of che Statute of 
the International Court of JUoticed a judicial decision 

34. .-ana j an - t o *^pr ex no ^ e * ! / » 

55- Briggs, op. ci r . -mura ..ovc pi ; at 44. 

56 . Stat . of the Int • 1 Court of Justice, supra note 
jl. 3 'j ar t . 1 3 . 

17 



~ S OU.... *y O - cio ' O uji— C pc TT ' X* <XcU. ouO J uC u Ita u e r oc~ 

xojo tlic cour'c. To put i a arx . . ,.&r way, there is no 
s tare d 3 c 1 s 1 s followed i:i tic International Court of 
Justice. In spite of this, mil*. being prevented from 
treating* its previous decisions as binding, the prena- 
teu court has referred to then vith increasing fre- 
quency . ^ ‘ Tiie emulative let of uniform decisions of 
municipal tribunals would a.!;,? oe capable of giving evi- 
dence of what customary international law is. Mr. Jus- 
tice Cray, when speaking c tnc raking of decisions in 



international law, statca m 1 1 ■ on v , Guyo I: 



u .^8 



The 


m c c c 0 - nm 


-aide 


no aoubt, for 


the 


decision of 




Lesiioiis is a 


tree 


, ty or a s tan 




this country. 


0 ^ 0 


when t 




: no written law 


upon 


the subject 


- 


_ty s fill rests 


upon 


. de jucicia 


1 tr-'lo 


t ais of ascc-r- 



taining ana dercianlu,' mat the lav is, 
whenever it oe co:.^o neessary to cio 
so . . . - -L ix CO— u tints , v *. c courts 

in uSt obtain slcu aic as they can from 
judicial decxolo:.:. from tie works of 
jurists aim co oeircators ^ avc iron t n e 





acts and 


usages of civi 


lxzed nations. .. . 


And 


as his reason 


for resorting 


to the words of v urists 


and. 


commentators , 


he said in ho 


J? <-L ^ uc tie ha 0 ana 


r U3 


n 59 

n o - a Case: 







57 . 1 Oppenhein, ot c ", . . v - nra uoce 37 r ^ u pi* 

58. Hilton y. Guyo-c. 155 Jl3, 163 (l895)- 

59 ■ See note 17 surra . 
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■ioi -! or 



SocCxx iv o x’iC s are r^sortfid "co . * 

JixG opcciia-u, oi t h e x r authors 

concerning whGo the law ought to be, but 
ior the .rabbvor crhy evidence of what the 
lav really is. . . , 

It is premature a: chxs point to predict whac 

vaiue pa: t decisions will have upon the lav oi outer 
space. I propose multilateral agreements in this area., 
which would minimize the use c c% past decisions. In con- 
sideration oi the wealth o . printed material which has 
been published by space Jar v experts 1 ' 1 over the last 
decade, reference to this material can be oi invaluable 
assistance during the lornula ion stages oi rrul tilateral 
agreements. Some wr iter- have gone into this subject in 
depth, and their theories me. conclusions couia enhance 
the knowledge required by the negotiators in determining 
workable proposals. fur meraors ; such writings could 
serve as cl iorm oi ’'legislative i.istory s with obvious 
limitations, in deciding clai:i.s Drought before one in- 

G o 

ternational tribunal designed to hear such claims. 



60 . This statement i. L v i T: >e*l on die as^unpti^ 
•;ha t my proposal for an i < -crndiio . al tribunal to ad- 
judicate such claims would Oo formulated. 
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hea claims being made ~>y 3 _ 



Portugal bo the high 



seas in which they were 
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any foreigners 



It must be ma^ized that opinion to 



the contrary was generally pr r Valentj and it would be less 

than cancia to state that at that time Crotius 1 doctrines 
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were at once universally acceptor- Grotius J theory 
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Admirably a 1 1 a ch e a by stv ml .a . t: .ors some time laxcr. 

A portion of the faro Lints __ will convey the essential 

iae*o of the treatise <'i oill' * . aid:^^ 

lb one is sovomni o ’ a anauj which 
he abse^f ha-' never po*=at^33d. and 
which no one el^e ha even held in 
his nano . „ . . lb it cj. ear there- 

fore to evtr) o i»? char |ac who prevents 
an o rxt .ro;.i navr^JLia l p nae «ea nas 
no support an law. 



Aeeem 0 ’ an a ana v 



-- - - -- 



th_s treatise was v/rircen 



i ■ - uxie ^ ax' j 



rtius naae a statement 



in the fare L foor .~ t which holds o^tally true today as it 
did in that early tine, he wroth: 

a. — - to a c-i»p a _ i. e e v_ l ^3 v/ i — 



that oycrythi.n prsrv.. 



a o: considering 
my to manic ind 
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c>o vo see 



mne more than five hundred 



years ayo appropriation of' th , hln.i s o a a was deemed 
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*ld lie, cx O c O * • C C r _L .it. /x o d L-lOil '.V C- 

ropor. Gratda, • *ta^ were abandoned, 
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wa.rh.our ccnsaacm ^ . . ..icuj. .y, 

By the nineteen ' c j 
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everyone ! s use, i.a ou\xd o^ appropriated or 
ed by no one* Jt - tie# Scory sunned this up when 

in sinking of one 



a question of s* 



rianna iu .02 



O L . o 1 



a c oner uica xae saia: 



The ocean vas s .. ^on.uu highway of all; 
appropriated 1 he »*•♦* ;h ail; and 
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x C r x ^ -x. ^ _l O xTci. C 0 tin m -l_ c ^ Oj. _/ u.l ir -j.iOOX'y O jl luC a^a." 

balaty ol poosession. in*; v. hi Grorius based his con- 
72 

^endon. never theless re^rdiess of the compelling 

reasons for its accepranct. , ine basic principle is ac- 
cepted by the international ccinnunity. and as a result 
a body of rules regarding rht sea has been able to de- 
velop . 



Xt has re cm sugt^Oo u v... tnat tne ^ a*i ’ os cne sea 
can be a source of principles v;nich may fine their use- 
xuxtess m tne development o- one ia¥ os outer space . 1 ^ 
Admiral Ward concerned himsell with three areas of the 
lav; of the sea which could be used as guidelines for 



chc formula cion of space j.&w« nl r hough he did not at- 
tempt to dircc civ apply oa *.aw to space law. One of 
these areas was sovnoipa.y a recognized regarding the 
oea. lie did, however. empress ohc opinion chat it would 



be unwise dot distinctly men i"uro 
or propose op^cific ru-.es pi bpace 
stage o 1 space tx'cive.L . ^ k liii : war? 

ago, however ; and I uo not belt eve* 



to attempt to set up 
l«v an such an early 



a'_ mo s t eight years 
chi s reason wou 1 d 



hold erne to cay . 



72 Edmunds 3 Tn s Lavirt 1 rw of Idtnox.s 200-13 
(192 5) • 

73* larCj supra note 2 i -:- . 

7 a Id. at 3. 
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laO reedom j.ic>. v jl -' d .’ioii. ox oue Sods a o 

-rxevndGio:aaa.xy ac cep tea ad a principle of the lav of 
actions. Tills same principle Lao been urged as analo- 
gous to the proposed two o - " gw or space. ^ in a sense 
inis uay be generally acccptea occause up to the present 
time outer space docs not Iona itself to physical ap- 
propriation , and most nations express the desire to apply 
the concept of freedom of the high seas to outer space. 

As admirable as this notion may be, the absence of a 
definition of outer space bogt :s positioning* the horse 
behind the cart, ' T atious have teen able to agree on 
aittle more than that outer u 'wco exists. With no estab- 
lished. limits ,, we converge be.h-on with such ques tions 
as sovereignty of the air space above national terri- 



tories . 
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75. Ill* at ^- 5 . 

76.. See U. X. Gen A,i. Res. 1721 (XVI). Dec. 20, 
International Cooperation in the Peacelnl Use ol 
Oator Space. 
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hore tann thrmo j ear c. ^ a e ura oca Nutio.. s 

77 

^opotu u resolution r-xrguJL'xL' several x> r tnciples 
regarding the use and exploivcion of outer space. Two 
oi th^se principles wor'j 1 .a a -inrernalional lair applied 
no ou'cer space and outer space w<~s dree lor use by all 

ry O 

states in conformity with international lair, ' This 
would seem to be directly in point with. the concept of 
ire adorn of the seas; however, is it? At the time of 
negotiating^ the drafters neglcctrd so enumerate with 
what incernatjLonal law pri icipJ s*s she states were to 
conform, and the big question o 1 defining outer sp^ee 
was left unanswered. Along when this void remained a 
similar empty spot^ docs some hand of state sovereignty 
extend to outer space? also nas gone unanswered, 

or at least not agreed upon. 

hi th the tempo at whiten man is moving in mis- 
silry, space exploratio i and scientific technology, the 
idea of a single nation being capable of dominating outer 
space and restricting its ^so by otner nations is not 
. necessarily a fanciful one. hie world community ob- 
viously wants to avoid such a thing from happening by- 
adopting resolutions asserting their desires of preserving 
i_ u s use to all. ho dire reit^-bi^ a need to become more 



77 - Ibid. 

78 . la, sec . 
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with. TJiilians on ini s si.) j c c 



i o.iai a^reennnbS, specific 
wher o outer space is, but 
.a antics, exist regarding 
oio;ni law govern activity 
sticn is not in accord 
* o s t a i e s « 



_Li ‘die !. aw o i space _ir r t; L ops t nr c agr 
cus'Gor. and u^a£«i T n can cxpsci :c 
see 'fne principle of • frcecoa of outer 
space* develop. On * uc odier baud, ii 
space law were forv r ^cl by conven- 
tion ut this coclu likely see 

the exiensioa Oi’ oovcr^i^ncy into 

80 

space — a m c s t undesirable result. . . . 



Can we afford the tine which messariiy mus t pass be- 
iore souna cus coinary in ccrnatlcnnl law principles can 
develop regarding outer spfee" r txiinic not. To do this 
would not on^y extend the * o nov lace between sci- 



entific knowledge and a legal 
of tills Imovlcdgo, but such a 
the same kind of variances we 



clairio 



regarding 



such thinga 



rog rera to govern the use 
•pcr.oc. would only nurture 
no c have in the conflicting 
as tern tonal seas . 
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V. 



O J.xg W Ii_L.il. SuX t cl O' V t5 J- J- O.A b O -L CjL- C p-T- TiCi^ ^ c O 

-..'rctJj.. on the high seab. eh.. aro&o a concept of sovt- 
x’eignV, over the rear gin a 1 wA4* r : al ong the shoreline ox 

a s.ate. Thit> marginal Sfftea a a. to known as the terri- 



torial sea 5 and bucaxe ■ , rall> accepted an order to 

effect the security of n . card; fur t h e r an c e of its eco- 
nomic growth, e - g . , ixs..ing r^^.vn; and as a protection 
ox its fiocai and political ■ \a. oots by controlling 
ships approaching i'cs shores.' * A distinction was 
therefore early recogrxzcu be : ve on the high and margi- 
nal seas . lost s tac o t agreed cm a oacu naa a legxcima^e 
in rerest in controlling x:u;:ec.Iute access to their shores 
and giving exclusive ri b hn a... coastal fisheries to 
their respective nationals htova' 1 , the principle of 
the hueao.i of the sea.- v a also recognized in a general 
agreement on freedom ot iuoCw.1 tabs age through terri- 
torial waters* subject tc delenoxvc restrictions in time 



o x war • 






lastly 
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T&fc jnitec Sta. 
ci an e j_ a o. o o ^ . x a i 
w o a _<* a _jl - ii a. r x i e 



-,.as 



us early as 17 ^ s tean- 
lia t the territorial sea 
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.. re n its shores. 



1 1 . Coloilo o s ? o n . c :h~ . . ' . gx hot c op , 8 2 - 

32. A itfurine league xs equal to three nxutical miles 
ex- j) . 5 3 so a cute *i.iiCb . 

°3 « Xc . at 87 • 
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in agr eciAcnu v.T f;i un is Co aowcvor. ThoX'e are 



claims as to territorial sea/ m.^lAS from tar ee to 
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uv/ejLve ’.i Sis mm 4 s 
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a a ly J anuary 1 9 ^ 5 - 



United States Senator Br-icsu Gruening, of Alaska 5 intro- 
duced a sill in the Senaxe no extend tie territorial 
wafers of the United States to a distance of twelve 
raxles onshore* ^ Although 
mile cone opr would see*;., to in. a 
far as nhe United S*cate~- as concerned, aefinitive limits 



;lie adherence to alia xhr^e 



:a*ce tiat } at least as 



on sovereignty are easily asc ~r Caarable * this is not the 
case. f)v an wixh ear^y and co nee recognition of tie 
three mile limits rose states ,dso recognize a need for 
areas beyond this limit for ex:.-, type of "control.” This 



o~. . henc , .an ms - soon 



s f 1 ^ 



.as ns 



nr of Sea and Air Traffic, 
tin: limits claimed by 



v ari o a s na *.> on s . 

3 ~ i ' o limit : U.K., U.S.A- orr.ia.ny,. Japan, Lolland, Cuba, 

Panama, Denmark (vis-a-vis states not ad- 



ng no 3 mi % 1 i**.: 



China , bg\ p v < 



f inn Ivy 

i=h 



r- S 

i -o 



j > 

or special 
nr anting . 
lranco. fci<. 

'CO o o . cm 

irmt : Spain, form 

c i r c urn s t -111 c e 
Yugoslavia . 
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In 195 k- reru and other S. A 
200 mile ii::dt. 

o t> • o * S . navy ± i 4 .i.e .■> » 



T orn/, S\ ^a m , A in land. 5 ic eland 



4 miles), Belgium, 
mi? e ‘ • 



nr 0; 



/^es) Chile 



cuador. 
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iitf:5y (J miles for special 
;in*s of war. 

Itar/ (0 and. an special 



n r c. z i 1 R o "on an 



j-a 5 »a 



rup-ca.y . 



- u i ' i a e 



loan Countries Ca.aiuiea a 



. 19t5, p. 34, col. 3 
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uccoraing to cAe staco. u-t-~ ...ay exercise soiuo con- 
trol. Tor customs, sari'a. ,c . a.xu ^..rrigration pur- 
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poses. Beyond inis , car b: i aA Stales umintcians a 

zone extending many mile • •••} < a ,lo territorial sea or 

.die stated contiguous /ore In: ..u ds cue Air Defense 
laen tif icati on Zone. Exclusiu; ucot sucli as tins could 

naraly be main came a 11 0\ .or space • 



If any kind or ru..e c . r. be dram Iron tile 
varying views of tile la. xl / or nations it can be stated 
tiiat it is internationally recignizea tliat tire sove- 
reignty o ^ s cates extends A ^ dis tance or at lensr 
tliree miles seaward im ncir cousrs, and it a c impos- 
sible to go irucii lur'clc r inun vliat because countries 

, „ ^ _ 88 

canto t a^r ee on GuG J r _ ^ o_l. u e r j_ ^ o am a x. water s . 



An analysis of cn . e:isa.v rule of customary 
rmernCt ciom xu\v vc icj* e ^ o ^ . .. z x m* c a o t. oi mvigu cic.i 

on . nigui seas rest.., u. i :Lo que«tnnn: bow ana tucrc 

is it freu? It wcuia sm ma? T.-.Lc principle is on y 



u/ o . ogg goiieraj y i-icDctju^ ana Bun: e - 

_ f a-*; 

a o^u.* ux .j a u jvjX-uU / . 

o? . Scv> genera y r. r ana . rrrl o 

.j.'i Jl , K6 S:a:. 7-,7 . 7^ (.'• >3° ) 5 ' J • S . C 1 
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00 . Colomoos. on . c ‘ . . -u^r. tore 69 ? 
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secs . Iy8l ? 

at y4~7 . 
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uxOaO LxUrin^. A.i C )C.J'lC/iC6o G. u. r _Li x g ^Uu cwc 

world wars indicated. x ur c:. r _ the rule has always 
oeen subordinated to a state • s primary interest of se- 
curity* which is inevitably . : fined by each, state. 

T/Iien considering xiie analogy oi the law of the sea and 
the law of outer space in the realm of Security, the re- 
sult as contradiction rather than similarity. It would 
seem that security risk diminishes on the surface of the 
sea in the aane proportion as Cac distance from the 
shoreline of a state increases. Jith the advances made 
in reconnaissance-type a morula and satellites, the oppo 
site seems to hold true an cue air an that the higher 
a iu ccilite circles t . x o g o a e 1 1 x c i .ore apt it as to be 
able to record activity o* e^rlh ay means of the newly 
aevelopad and highly 5o».hit vice. ted photographic equip- 
ment now available. Cue facts s rr canning the shooting 
down, of a reconnaissano j esircrait over Russia and the 
-frights over Cuba veri fy this, It can be seen, there- 



fore 


that tne 


same cortvj t s _✓ 


1 . touon of the 


sea may 


— O G OO 


capable 


of tran'r her rang 


into „ regime, i 


or outer 


space . 


j_ o wouia t u a o to 


invoice this saiue 


i u t o ma — 


aoo.a- 


c CxxC e t 


to out or :-j pi e t 


ccuia involve ma 


j or becur 



x cy risks and may even dice a j. state r s economic 
interests unless enforccabi: Lval bilateral agreements 



• .a 



SOO.i xx^yOxi 
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uj of' i.avin^ manned 1 »i. a. 



^OSSxO*. 



.,uOi^ and. space 'oiacxon.s, 



it ib ax o c entirely irconc^. .•■■.•/ole that the doctrine of 
the ire edom of the seas at.- c . - r space may both be 
subject to restrictive ro^-^u’/iots by means of inter- 
na cional agree m e n ^ . 

The law of ah i a tu aue. x:s concept of eove- 
reiga territorial waters doc.: _xG t oiler reach guidance 
in -formulating sovorei m ‘'territorial nr, 1 Uhat it 
does give us is some insight into che tact that there 
is, ana will continue io to. a -cec lor some area of 
sovereignty to exist hearten ado ground surface of 
state and the space ax.^c cu to sue tree navi g*at ion oi 



a^l . it has been suggested 






rat the sovereign cy has 



no upwara limit , but ttx s \t et can haraly be accepted 
today since nations have .remitted themselves to che 
c once p - : oi ireeaom oi use of •cuter sptce” even though 
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Jou*i Vest laic 
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. of LcCer.laCCO' 
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xj to ./Vo SOV 
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remains due earn 
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a 3 g acted by 



^ .a u e 



:uted in a meeting oi the in- 
La * i» IJOi: ’ll mere exist: 

_g try oi he Stare ov*;r the 
br tl. oovert-igxity of* the 



i:'it 



Sov utility « 



Q. 



x tne o u o j u.c en c 
c .* the distance 
nl t i :uf o 11 i rl 

/ 1 ■» *! t \ 9 



x 2 ( j. 951 ) . 



che problem of bovftreir.. y i . 1 
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rncro acute. 



SuoU C OiniTiu. Cl X X O'jZx • j ^.3 puxii 9 ;- U. U i ijy 

Admiral V.ara, 1 z wo 11 _ , 1 .. c : 1 c indeed Tor each, na- 
tion ol die wor±u to d a. Cc a-i o . rtignty of che space 

ids: ig iron dieir uerr'tory iuW..u:^ to an infinite dxs- 
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tance a Dove che ear ch. 

A loot: a * die a fe» »> . . i.. dfc th Ae t aritiuc na- 
tions ac nJ'Tecuent concn. In r xr ■ Waters ' alms 

.hr appear that much 

An inxi^AA • «. • ol m ocie sort of codi- 

ficat..’ on aas made an ^ „ . \ . «<-• c a f.a II ague 1 1*91)0 . 

Agr eu.ent could nor be h»^ - J . he. , tine aunon^ rorty- 

two s cates regarding th^ Irtac ,1 oi tie territorial sea . 
although a draft proposal : a? ;ae. in 1958 , the Geneva 
Sea Conference was held, * vi again failure to agree 

on che territorial caters . . r; 

Geneva Sea Conference ? a renew?.:. ■ 
ras maae . A needed two-. u'Vy of exghcy-eight states 
represented, fai^ea to agree on a aregosed iuxrxit of a 
six mile territorial sea .aid tt* 

Ve nag/ ue *.eding for rhe 

lire vrevo pi’opoundec oy . o**.e ... - ^•.ent auenoro in me 
a. x ela or outer o o oe regurcixny at " '^-r e-gnty ^.n space at 



iii i 9 o 0 j a l the 



mt at agreen.cn: 



y <j m ti arc. c r i : r a no t ^ 

11. Soo Col oirfo c s op 



o U 



..o‘.e 6 y. iv. t 9 _ 1 0 2 



t. itiu* c; j. Ixl Ju*y UjloCuSScU 1 i ; . n ^ 

'jGx .'. 1 "c ~co s ay that we siro ^ a . m xi 



u Uj. i L. C O cl 



0 .X s 



Ltgr O CUOIit GYc*j. 

V/ithin tills country reg^rdi sovereignty in space, let 

aic:n in agree^eniv in tho .‘a/ xly of nations. 1 suggest 

that agreeuont shoulu f e :na.c'. oo. an early point in 

space explo ration., ix possible, nfore we end up 

agreeing to disagree in the sure manner ;ve are doing 

with the territorial sea, 

3 • Col V •: -,r. . ; ^ t. -t.r^o at Sea 

The history of aatenp ^d agreement regarding 

the law of the sea as not all si: sin however. Xn 1910 

at Brussels, there were two c inventions signed regarding' 

92 

ruxes of* lav xn regard to collision and rules of law 

93 

regarding assistance ana salvage a 0 sea. 

Xn the conventxou re-mtiug assistance and sal- 
vage at sea , to whxcn uier o arx now x orty “live states 
party .0 oho convention, several of the articles therein 
coulu lend hei^nvea to taxloroc use by the drafters of 
a 1 aw -- o x o e .. x> a o e * .u j ^ x* c clx t x o 1 e s ax e * 



v x. * jl* or one c G.u'pj e -c ci o . >nc interna ^ 10*11 o o^i ~ 
■tiiion Ter the TJniXxcati a. o * Certain Rules o:f Law xn 
Regard to Collisions, n sxgr^a a. Brussels, Sept. 23? 

1910, see G loo, Mar^cen uix Tiio -^av of Collisions at 
Sea 542 (9 J ed. 1934) 

93. 37 Scat, 1658 (1513 ) ; ts 57 6. 






uicie u - ii.o cll.* ji o ' 1 j . it fixeo. 03 7 e - 

iliOIl C Qet'W’eeil tilO tcx. 1 i .' J , - . ^._u l v JPgr <j Gil * Oil i> t d lilC 

o o 1 . . . ( emit* La w_/ ... c x . a ^ ^ txclo 9 “■ A o xuiluxi— 

o r u ^ _u c x _uS O-iiG i ror* . i 3 - •- 1 - u T .iO oc j.iv o s are s a v c? d 

. ; Article 11 - .vex-/ ..v 1 v or is bound. . . to 



9 --- 



-. W Z/ 1 / . 



render assis bailee to t ' r ;ryb .r , even though an. enemy, 
fouaa at sea in dan-vox oT n;.. 

These selected ev'iol 
eiieccive. I ao not vc tha : they could retain their 

simplicity and remain ^f ic ( ive an the area oi rescue and 



.ro- ra tiler sunis du . 



return oi astronauts 



^ ^ . L/ 



.A103 7 Purely coula be used as 
be iv c a Tv emen t c ould b e 



9 b 



OuSic tnene irom wmet or: 
reached . 

As for the cci.van-noa on collision,' ' aitnouga 

r, V 

y o 

lie United States nevsr I-lU rvtiiy lus convention 

. 9 ? . _ . , . 

a^ c er 31^ — mg' to ext biu-s^^io iiCvsr me ess mdica uco 

viia j a great number of states can agree upon concerning 
in w, c-r national regulations . inis convention uade it qaice 
clo " who, ii any ono , was to pay damages resultant Iron 



v t 

i j - 

yb . 



J • j C*.^. w> . O' y y : ■ * 

me note 93 n vru , 

bo sun The La r of Territorial Waters and Mfen- 



i Jurisdiction, ? 
>7 . Colonbos , cr 



9, 



- (' 027 ). 

,u~ - l ; oxs 69 ^ n. 2 at 313 
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>ib^e collision circa: ot^c 



xiere - s no reason co 



believe that this cancel oe accoxiolisned regarding' 
oucer space also. 

In 19^8j the Inicrnancnai Convention lor :he 



Saiety 01 hTe at Sea^ was signed in London. 



tli, 



■present time, seventy scathe are ‘parties to the conven- 



tion including tne Uni tec States arid Russia* 
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The ques- 
tion of assistance lor parties iu distress was answered 
by a prevision which provided: (a) The master oi a ship 

at sea, on receiving a signal Iron* any source that a 

"t diereof „ is in 



distress, is bound to 



cc with ail speed to tne 

100 



( empfc. 



asxs 



assistance oi the persons in distress, 
supplied ) . 

Once again, in 1958 a Convention on the High 
oeas tcis signed at Geneva- Art acre i2 o i this Con- 
vention states in parti Every state shall recuir . 

che master oi a ship sailing m.d 2 .r its ilag. . . (a) To 

"tnacr assis tance to any per.- ci bund at sea in danger 



98. io4- IXTS 113 j F.I.n.S. 2-,y3 (l>52). 

99* Treaties In Fore a ( 196 -.-) . D«p’ t oX Svate ?u. 

76i-3 at 257- 

100. See note 98 ur .ra at 332 and 33 2 . 

101. U.X. Doc. A/CO:Wl3/D.53 (1953). 
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O -u U © mg _uOoo ? W ) — iv <u. _u pObt± ol © ^ ^ © © U. 

0 o the rescue - ' p© - m© , . . * ! riae most he^piul 

sea laws as applied to on ,cr space accivity are the 
b o uao^.ishcd. reguia aoia eerie cZ'ti/. rosea© at sea, In — 
t ernaiionally adhered co ^ thmo rales stand as a work- 
able galae lor an aocon rogar.-t j r m cue and return ol 
space apparatus . Pro^ s "• -now vuigo cun oc acQ'U- red 

Iron* the principles ©s tabliL sfx&d cy such conventions . 

It is my view there o mechanically extend the 
lav of the sea to that ol o : or space would result in 
tne myriad ol rules <md regulations w r e now have, lull 
conflict and narrow 7- interpretation. Unless all agree 
that Ircedorn to use outer space should not be the sub- 
ject ol agreement at cl^fimticn :ho need lor interna- 



ticnai accord and coovts 


a oh 


a s m aidato ry . Iha 


t we 


car 


e am Iron 


tne law on tne 


sea 


is tiiiat agreements 


can 


be 


reached on 


s o me mat - csrs * 


- 

JLxx-L J 


alone takes the e 


lion 


- 3 



worthwhile. Substantive rules sun result from extensive 
negotiation; therelor ~ hi natrons should strive to get 
some rn cs into concrete lorn. 



1 C <c . __ a . n art - 



i. 



<r 

© 



AM 



1 crimps Liie e 


p '•/' . O v_ 


— .1 m 0 _i_ onaa 


c Oi-.iil t — t J 


a^<^.s tUu. regarding 


r ^gn.. . 


^ " < Livradt can 


be gum- 


dully utilized in 


cmf - u, 


duT'c 01 ru- e 


of law dor 


01 oor space. it 


would 6 v. 


. n to there is cor 


e relation 



snip bore vi do. cuter sp..c : iu t ;t^ro is be'cwoen die sea 

an outer space. 

Air 1 aw lias beer cd rvd ir..v If recent origin, and 
cecause of ns noivnesj tro inr uerring die ngnts be- 
tween nations regarding r.., cl -,ie airspace Tor 'die 

navigation oi uircradt n. . ..rv entirely treaty law. 

lilt alone lends itsem to • unning comparison with, 
wiiatj Z suggest, siicma be t.,- ,ku 1 taken dor formulating 
a legal regime dor on t w r ./gace 

Until tiie late 1800 * d. .re m little use dor laws 
pertaining to aircraft # a : u ■ .loo neon o d sovereignty 
over a state r s land was non *:.n important one. 

In 1S89, tiie dirst Intern^ icnal Conference on Law 

-j Q r 

was Eudd in Paris. - " AZth.cng.LL not much was accomplished,, 
it inaicates an avtrenesi .</ - *! - u*i tliat some dscussious 
were needed regarding lav m t.„ e al|r. 

103. Tombs. In term ti.i ^rgmzadou in European 

Air Transportation b (i9b‘d - 



b? 



A n A 



Cxie Oj. "til O S8’v r oic^ 1 areas ± j . ^ 0 ^_i_. xg C[ aal X X i C cl ol G~ 

i a a regime lor spaca lav: is a cJelinili ca of - space, in 

order o or rg Icrth a gcacral agxaenient to the question 

oi sorer eigrxty . This qaestio:, las been the subject of 

4x* cV-i.a y c o .n ju e r o ix c w o a ax ~i~ j. ~ ^ *-».!.* 1 ^ o e^x j « a j.x d p o •£> s i o _ l y s on»e 

ci. a o n u , o a u _l. t mu. 5 u c on o _ .*. ^ a. o -a-, i ud — l a. i.igi e e n o o ixip ot. s ■*“ 

S3 — xg agreer: enic can "oe r odcriee . A loos ac ttie i av r oi a^r 

space can give soae iasigh*: into one problems lacing *clxe 

lamily ol nations in at temp liug uo ceternme sovereignty 

righlb in space. A oriel oati.ne oi one history ol 

negc tiatlons in this area nay oe heipiul . 

2 . S o v o r v a a o;n tv S o 1 v sn.. ? 

During the eaiiy _>CO's„ lauchille was the 

trot:..est exponent ol complete iitrcdon ol the air, while 

giving away a bit to oOVv^tig. Ly by recognizing some 

sovereign oy at very low altitudes — lor security par- 
1 0 lj- 

poses. On one other sice >,1 uic controversy was 

John Ties time ol England who alvoiated sovereignty ol 

105 

the air space above a coat* -.no nullity. 

0 1 . 1 a - iCL^ o 1) c n 1 1 - o *• to Dr o i In ccma* - 

io-ia labile . V0o_ . i, pt . 1 • !' ..a 1922 ). 

105- Cooper, supra no to o J . 
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into another, as long an securing vas not endangcred 3 
a seerin*; victory for be :ci:o*.n/ of Faucnille. 

¥1 n. *:lia cc. :ng of ¥orld Vur I r th.e capabili- 
ne; of aircm?t becnnn? more fully realize a and along' 
iv f ±th in came tl:e realization o ' a need for more adequate 
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;ry stare riaa ” . 

complete and exclusive sovereignty over rice airspace 
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a.mvx am territory. . am article 2 proviaec 

"or innee ciit jus s?age of aircmlt y subject to certain re- 
strictions . 

Tins out 3 gc„i 3 j coiiov^^' t prevtiiec ? except ^ or 
Txo oeriod during ¥orlo •*.' r 11, n . into tne conference 
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